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[ntroduction

ater law is one of the key areas of the legal framework. This is not
Wsurprising given the intrinsic link between water and life on earth,
and more specifically between water and human survival. Yet, in many
ways, lawyers have not given water the prominence it deserves. This is true
in terms of legal scholarship where little seems to have happened between
a significant research effort at the Indian Law Institute in the early 1990s!
and renewed interest in water law over the past few years.? This is also
true in terms of compilation of water laws which seem to have attracted
much less interest than other areas of law.3
The relative neglect that water law has suffered from can be explained
by various factors. Firstly, water has often been addressed as part of
environmental law.* Secondly, water law developed in a sectoral manner
for many years and this seems to have impeded the development of a
comprehensive understanding of water.’> This can be partly explained by
the fact that until a few decades ago, direct connections were not necessarily
made between different bodies of water, in particular between surface and
groundwater, and between different uses of water such as drinking water
and irrigation. Thirdly, the importance of water in all aspects of human
life is reflected in an extremely complex structure. Thus, water law consists
of various layers, ranging from customary rules to statutory instruments.

1 See C. Singh, 1991, Water Rights and Principles of Water Resources Management,
(Bombay: Tripathi), and C. Singh (ed), 1992, Water Law in India, (New Delhi: Indian
Law Institute).

2 For an overview of a research project focused on water law reforms, www.ielrc.
org/water/about_project.htm.

3 For environmental law, see S. Malik, 2008, Environment Law, (Lucknow: Eastern
Book Company).

4 See P.B. Sahasranaman, 2009, Handbook of Environmental Law, (New Delhi: Oxford
University Press), chapter 10.

5 One of the sectors addressed separately has been inter-state water issues. See D.S.
Rao, 1998, Inter-state Water Disputes in India: Constitutional and Statutory Provisions and
Settlement Machinery, (New Delhi: Deep and Deep).



xiv  Introduction

It includes not only instruments focusing on water but also a range of
other legal instruments in other areas of law that address water directly
or indirectly, such as environmental or fisheries laws. Further, the division
of responsibilities among different levels of government, from local bodies
of democratic governance to the Union, means that there can be a host
of different legal instruments applicable in different parts of the country.
While there are good reasons explaining why water law has often not been
considered in as much detail as other areas of law, this needs to change,
particularly in a context where water is going to become increasingly
important in the future.

Over the past couple of decades, a number of key water policy reforms
have been introduced.® Progressively, reforms have focused on water law.”
As a result of this intense reform activity, renewed interest has been given
to water law over the past few years. It is likely that as the pace of water
law reform continues unabated, there will be much more scholarship on
water law in the near future. While recent substantive studies on water law
are now available, there is no single volume that introduces the basic texts
governing water in India. This is surprising given the number of volumes
compiling basic texts in various areas of law.8

This volume does not reproduce all existing water laws and excludes,
for instance, some areas such as navigation. Rather, it seeks to highlight
the structure of water law, the multiplicity of legal instruments, and the
diversity of perspectives in different parts of the country and in different
sectors. It reproduces some key texts of water law at the Union and state
levels. Further, it includes contextual introductions as well as references to
a number of other legal instruments available online and selected readings
in the various areas covered.

This book does not provide a substantive analysis of water law. Readers
interested in going beyond the background chapter and the contextual
introductions should refer to material listed at the end of chapter 1 at p. 10.

1. NOTES ON THE DOCUMENTS REPRODUCED

The documents reproduced in this volume conform, as far as possible, to
the original official text. These are, however, not official documents and
should not be construed as anything more than reference texts. Further,

6 See World Bank, India: Water Resources Management Sector Review-Initiating
and Sustaining Water Sector Reforms (Washington, DC: World Bank, Report No.
18356-IN, 1998).

7See P. Cullet and R. Madhav, ‘Water Law Reforms in India: Trends and Prospects’,
in R. Iyer, (ed), 2009, Water and the Laws in India, (New Delhi: Sage), p. 511.

8 See M. Gandhi et al. (eds), 2006, Animal Laws of India (Delhi: Universal Publishing),
3rd Ed.
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certain typographical errors found in the original texts have been corrected.
In addition, certain spellings and formulations have been standardized for
the convenience of readers. The resulting texts are therefore not always a
direct reproduction of the original. Readers who need access to an official
version of the legal instruments reproduced or cited in this volume should
always make use of an official version of the text.

2. ORGANIZATION OF THIS VOLUME

The limited size of this volume coupled with the existence of a great
number of water laws has forced us to reproduce only a limited number
of instruments. The purpose of this book is to provide an overview of the
different types of legal instruments that make up water law. As a result,
most instruments reproduced here are extracted. Where an instrument is
not reproduced in full, the ‘source’ line indicates an online source for the
full instrument.

3. ADDITIONAL SOURCES OF INFORMATION

At the end of each chapter, there is a list of legal instruments falling within
the purview of the chapter, such as instruments from other states which
are similar to the ones reproduced. These lists are not comprehensive but
are based on the availability of soft copies on the internet.

4. INTERNET REFERENCES

All internet references in this volume were accurate as of April 2011.
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Water Law in India: An Overview

his introductory chapter seeks to provide readers with a general context

to understand the legal instruments reproduced in this volume. It is, by
design, succinct. Readers who want to read further on water law in India
can refer to the list of selected books provided at the end of this chapter.

EVOLUTION OF WATER LAW

Water regulation has been an important concern of rulers since antiquity.
The laws of Manu addressed issues related to the regulation of water, such
as water pollution and its impacts on health.! In the Kautilian period, the
Arthashastra specifically indicated that users had to pay a water tax for
the use of water for cultivation, even if the water was taken from rivers,
lakes, or springs.? Private ownership of reservoirs, embankments, and
tanks was allowed.® During the period of Muslim rulers, it was recognized
that water was a common resource and that everyone was entitled to free
access and use of water.* Yet, it seems that till the colonial period, there
was little emphasis on formal water law, in large part because water was
not generally perceived as scarce.

The colonial government started taking a direct interest in water law
in the nineteenth century. This included several kinds of interventions,
including laws for the protection and maintenance of embankments,
regulation of ferries, as well as fisheries.’ In consonance with its desire
to harness water for irrigation, the colonial government gave special

' W. Doniger (Trans.), 1991, The Laws of Manu, (Harmondsworth: Penguin Books).

2 L.N. Rangarajan (ed), 1987, Kautilya: The Arthashastra, (New Delhi: Penguin), s
2(24)(18).

31bid., s 3(9)(34).

*1.A. Siddiqui, ‘History of Water Laws in India’, in C. Singh (ed), 1992, Water Law
in India, (New Delhi: Indian Law Institute), p. 289.

5 For example, Bengal Embankment Act, 1882, Northern India Ferries Act, 1878,
and Indian Fisheries Act, 1897. The latter is reproduced at p. 321.



2 Water Law in India

attention to irrigation. This led to the adoption of various enactments,
including the Northern India Canal and Drainage Act, 1873 for large-scale
irrigation works and the United Provinces Minor Irrigation Works Act,
1920 for smaller irrigation works. On the whole, colonial laws tended to
focus on the economically productive uses of water and did not concern
themselves either with environmental considerations or with the social
aspects of water.®

Over time, the colonial government took an increasingly assertive
position with regard to the control over water, culminating with an
assertion of absolute rights by the time the Madhya Pradesh Irrigation
Act, 1931 was enacted. The assertion of rights of control over water was
not limited to irrigation. Thus, beyond the assertion of the state’s overall
control, water law was largely concerned with the allocation of water
among landowners, thus creating a direct link between real property rights
and control over and access to water.”

Over the past 40 years, there have been momentous changes in water
law. Firstly, the issue of pollution of water was taken up in earnest in the
1970s.8 Secondly, the social and human dimensions of water have become
increasingly central to water law. This is visible in different contexts,
from the adoption of policy measures for ensuring access to drinking
water for each individual to the recognition of a fundamental right to
water.” Thirdly, the limitations of a legal regime which left groundwater
management solely to the landowners have been recognized, even though
little effective regulatory action has been taken.!” Fourthly, as part of the
broad economic and financial reforms initiated since 1991, significant
water sector reforms and water law reforms have been introduced over
the past decade.

KEY FEATURES OF WATER LAW

Water law in India has been significantly influenced by a decision taken
before Independence, to devolve water-related competences to the states.
The Government of India Act, 1935 specifically gave provinces the powers
concerning water supply, irrigation, canals, drainage and embankments,
water storage, and hydro-power. Conflicts between provinces/princely
states were subject to the jurisdiction of the Governor-General, who could

6 See U. Ramanathan, 1992, Legislating for Water: The Indian Context (Paper
presented at the 3rd Common Property Conference, Washington, DC). Available at
www.ielrc.org/content/w9201.pdf.

7 On rights of control over water, p. 22.

8 Water (Prevention and Control of Pollution) Act, 1974. See p. 135.

9 See on drinking water, p. 69 and on the fundamental right to water, p. 17.

10 On groundwater regulation, p. 268.
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appoint a commission to investigate a conflict if it was found to be of
sufficient importance.!!

After Independence, the Constitution retained the basic scheme chosen
in 1935 and gave the states a leading role in water regulation. Water was
thus included in the state list in recognition of the fact that the water-
related issues that arise in different parts of the country are different.!? Yet,
this does not imply that the Union has no role to play. Firstly, with regard
to the adjudication of inter-state water disputes, even though no agreement
could be found on a specific mechanism at the time of the adoption of
the Constitution, Article 262 allowed the Parliament to legislate on this
issue. This led to the adoption of the Inter-State River Water Disputes Act,
1956.13 Secondly, certain powers were reserved in the 7th Schedule for the
Union. The regulation of inter-state rivers was one such item which led
the Parliament to enact the River Boards Act, 1956.1 Thirdly, the Union
has taken action under Article 252 of the Constitution which allows the
Parliament to adopt a legislation in any field in which states are competent
to legislate, provided that the states have given their assent. This was the
basis for the adoption of the Water (Prevention and Control of Pollution)
Act, 1974.% Fourthly, the Union has used less formal mechanisms to prod
states into adopting certain measures. For instance, in view of the lack of
progress in the provision for drinking water in rural areas, the Union, in the
early 1970s, came up with the Accelerated Rural Water Supply Programme
(ARWSP).'® Though never ‘imposed’ on states, the ARWSP guidelines
were implemented and mainstreamed through the provision of finance
for drinking water schemes by the Union government to the states. Fifthly,
the Union has other water-related powers that it can exercise, for instance,
in the context of the impact assessment of large projects that require an
environmental clearance.”

Therefore, the constitutional division of powers between the Union
and states constitutes the basic framework for formal water law in India.
In addition, the 73rd and 74th amendments to the Constitution have
provided a framework for significant democratic decentralisation.’® In
rural areas, state legislation gives panchayati raj institutions powers
and responsibilities over drinking water supply, minor irrigation, water
management, watershed development, and fisheries. In urban areas,

11 Government of India Act, 1935, sections 130 to 134.

12 Constitution, Schedule 7, List I, reproduced at p. 21.

13 Reproduced at p. 60.

14 Reproduced at p. 52.

15 Reproduced at p. 135.

16 On the ARWSP, see also p. 84.

7 Environmental Impact Assessment Notification, 2006, reproduced at p. 174.
18 Constitution, Art 243G and Eleventh Schedule, reproduced at p. 21.
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municipalities have been given powers over water supply for domestic,
industrial, and commercial purposes.?”

Besides constitutional matters, water law consists of a variety of laws
and other legal instruments at the Union and state level. For the purpose
of this introduction, three major characteristics of water law can be
highlighted. Firstly, while water has been an important concern in law
for many years and is specifically considered in the Constitution, there
has never been a ‘framework water law’. This implies that there is, for
instance, no instrument that brings together the general principles of
water law. As a result, different principles adopted in different contexts
co-exist or contradict each other. The latter occurs, for instance, with
regard to control of surface water where some irrigation laws like the
Bihar Irrigation Act, 1997,% assert full state control over water while the
Supreme Court has determined that all surface water falls under the
principle of public trust.?!

Secondly, water law is still a highly compartmentalized field of law with
different laws addressing either different sources of water, for instance,
surface and groundwater, or different uses of water, such as drinking water
and irrigation. Water law is thus relatively complex because it has developed
through a number of sub-branches that are not necessarily conceived as
belonging to an overall cohesive body of law. In addition, water law also
includes a number of laws that do not formally constitute water law but
address water. These include environmental laws, infrastructure laws, and
municipal laws. Several of these are partly reproduced in this volume since
they often play a key role in the overall regulation of water.

Thirdly, the wide variety of water laws addressing different issues
cannot mask the limitations of existing water law. Indeed, while water
law has been developing for many decades, it has not been particularly
adept at addressing new developments in other parts of the legal
framework. This is particularly the case with regard to fundamental rights
and environmental law. With regard to fundamental rights, courts have
confirmed in strong terms, for many years now, that the Constitution
includes a right to water.?? Yet, there is no law that specifically seeks to
foster the realisation of this fundamental right, nor is there a framework
drinking water legislation that would give specific content to it. With
regard to environmental law, one of the key features today is that while
the whole framework of water laws is intrinsically linked to environmental

19 Constitution, Art 243W and Twelfth Schedule, reproduced at p. 22.

20 Reproduced at p. 201.

21 On the public trust, see at p. 23.

22 Some of the major cases concerning the fundamental right to water are
reproduced at p. 17.
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issues, none of the existing water laws directly incorporate any of the basic
principles of environmental law.??

EVOLVING WATER LAW AND POLICY

Water law and policy have evolved dramatically over the past couple of
decades. Firstly, the water sector has seen a number of changes, introduced
mostly through projects and policy changes. Secondly, especially in the
past decade, a series of new water laws, which are directly inspired by
these policy reforms, have been adopted in a number of states and in a
number of different areas of water law.

WATER SECTOR REFORMS

Since the late 1980s, a series of policy proposals have been put forward
to tackle some specific problems in the water sector. These have come to
be known as ‘water sector reforms’.>* These reforms have been promoted
as a comprehensive set of changes that have the potential to address the
current and forthcoming water crisis. Water sector reforms promote the
integrated management of water resources and are thus conceived as
having the potential to redress the shortcomings of the earlier sectoral
water policies.

Water sector reforms, though broadly conceived, are not necessarily
comprehensive. They are based on a relatively narrow set of principles
that emphasise, in particular, the need to conceive water as an economic
good or commodity. This seeks to ensure its ‘efficient’ use, which is seen
as the only way to tackle water scarcity. While the economic dimension
of water is emphasised, water sector reforms tend to avoid the language
of fundamental rights and prefer to talk about ‘basic needs’ rather than
‘basic rights’. This is, for instance, reflected in the Dublin Statement that
conceives of a human right ‘within’ the principle that water is an economic
g00d.”> Another important dimension of water sector reforms is the drive
for institutional reforms.?® Broadly, they seek a reduction in the influence
that states have regarding water and suggest that decentralisation and
participation of water users should be introduced. This fits with a focus

2 Selected legal instruments that make links between the environment and water
are reproduced at p. 166.

2 See for example, World Bank, India: Water Resources Management Sector
Review-Initiating and Sustaining Water Sector Reforms (Washington, DC: World
Bank, Report No. 18356-IN, 1998).

% Dublin Statement on Water and Sustainable Development, principle 4,
reproduced at p. 17.

26 See for example, Uttar Pradesh Water Management and Regulatory Commission
Act, 2008, reproduced at p. 298.
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on ‘management’ issues within the water sector and also includes calls for
private sector participation.

Water sector reforms seek to introduce a number of changes. In agriculture,
the main focus has been on the introduction of participatory irrigation
management, the main rationale of which is to bring the management
of irrigation infrastructure closer to water users. The main institutional
innovation proposed is the setting up of water user associations.?” In
the drinking water sector, the privatisation of water services or the
commercialisation of the operations of public sector service providers has
often been proposed for urban areas.?® In rural areas, participation by water
users in the management of their own infrastructure has been suggested.?’
In both cases, the primary principle that drives reforms is the desire to
introduce full cost recovery of the drinking water infrastructure, either
immediately or eventually.

Water sector reforms have been widely implemented in a variety of
countries and contexts. From the point of view of reform proponents,
they have been successful to the extent that they have brought about
significant changes, for instance, in the context of participatory irrigation
management. Yet, at the same time, water sector reforms were not
mainstreamed to the extent expected and were subject to significant
opposition in certain cases, such as where outright privatisation of water
services was introduced.?® A combination of these factors has led to the
development of new strategies to foster water sector reforms. On the one
hand, the introduction of water sector reforms on a project-by-project
basis was found insufficient to ensure the mainstreaming of reforms. On
the other hand, outright water privatisation was found to be politically
unacceptable in many places.?!

The new strategy which was put in place in the 1990s, and adopted

% On this aspect, Uttar Pradesh Participatory Irrigation Management Act, 2009,
reproduced at p. 244.

2 See for example, Scheme for Support to Public Private Partnerships in
Infrastructure, 2005, reproduced at p. 316. See also, N. Prasad, ‘Privatisation of Water:
A Historical Perspective’, (2007) 3/2, Law, Environment and Development Journal, 217.
Available at www lead-journal.org/content/07217.pdf.

2 For the new policy framework for drinking water supply in rural areas, see
National Rural Drinking Water Programme, 2009/2010, reproduced at p. 84.

%0See A. Olleta, “The World Bank’s Influence on Water Privatisation in Argentina:
The Experience of the City of Buenos Aires’, in P. Cullet, A. Gowlland-Gualtieri, R.
Madhav, and U. Ramanathan (eds), 2010, Water Governance in Motion: Towards Socially
and Environmentally Sustainable Water Laws, (New Delhi: Cambridge University Press),
p- 230.

31 This is, for instance, illustrated by the case of a privatisation project for Delhi
that had to be suspended in 2005 because of public protests. See A. Bhaduri and A.
Kejriwal, ‘Urban Water Supply: Reforming the Reformers’, (2005) 40/53 EPW 5543.
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much more systematically in the past decade, has been to introduce water
law reforms as a precursor to sectoral reforms. This second generation
of reforms is based on the same principles that have driven water sector
reforms for the past two decades but suggest new ways of bringing
them about. This is, for instance, the idea behind legislation making the
setting up of water-user associations compulsory throughout a state® or
legislation setting up independent water regulatory authorities whose
mandate includes, among other things, to take the agenda of privatisation
of water services forward.3?

WATER LAwW REFORMS

Water law reforms are necessary due to a combination of factors, from
changing conditions of water availability and capacity to access water
to outdated principles and legislation that are currently in place. The
necessity for change is nearly universally accepted. For instance, it is
widely acknowledged that rules that link access to groundwater and
control over land are neither socially equitable nor environmentally
sustainable. There are, however, completely divergent proposals on how
to address this problem. On the one hand, water sector reform proponents
support delinking water and land in order to ensure that water rights can
eventually become tradable entitlements, as has already been proposed in
the Maharashtra Water Resources Regulatory Authority Act, 2005.3* On
the other hand, some proposals emphasise the need for groundwater, like
surface water, to be given the status of a public trust in order to ensure
that no individual can appropriate it and thus lead to more equitable and
environmentally friendly outcomes.?

However, the ongoing reforms do not reflect the different reform
options that exist. Most reforms follow a similar pattern, modelled on the
principles of water sector reforms, and laws that are adopted in different
parts of the country tend to be relatively uniform. This explains why it
is, for instance, sufficient to reproduce a single participatory irrigation
management act and a single water regulatory authority act in this

32 For the case of Andhra Pradesh, see R. Madhav, ‘Irrigation Reforms in Andhra
Pradesh: Whither the Trajectory of Legal Changes?’, IELRC Working Paper 2007-04,
2007. Available at www ielrc.org/content/w0704.pdf.

3 S. Dharmadhikary, ‘Maharashtra: Water Regulatory: A Flawed Model for Water
Regulation’, India Together, 23 May 2007. Available at www.indiatogether.org/2007/
may/env-mwrra.htm.

3 Maharashtra Water Resources Regulatory Authority Act, 2005, sec. 11(i).
Available at www.ielrc.org/content/e0533.pdf.

35 Perumatty Grama Panchayat v. State of Kerala, 2004(1) KLT 731 (High Court of
Kerala, 2003). Available at www.ielrc.org/content/e0328.pdf.
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volume to give a good idea of similar acts adopted in other states. This
similarity is not completely unexpected since a number of these laws
are adopted in the context of World Bank or Asian Development Bank-
sponsored water projects.3

The ongoing water law reforms can be divided into two main groups.
Firstly, legislative assemblies have adopted a number of new acts over the
past decade. These new laws include legislation concerning participatory
irrigation management, groundwater regulation, and institutional reforms.
Secondly, there is a host of other ‘law reforms’ that are not introduced
through formal legislation. Government Orders can, for instance, be used
to take decisions that have widespread repercussions, whether or not these
measures derive from an existing legislation. This is, for instance, how the
transfer of the responsibility of operation and maintenance responsibilities
to gram panchayats has been effected under the guise of the principle of full
cost recovery.’” The use of ‘subsidiary’ legal instruments does not imply
that these reforms are any less important. For instance, though reforms
concerning drinking water supply are central to the ongoing reforms,
these have largely been introduced through government resolutions and
other subsidiary instruments. Major reform initiatives for drinking water
supply in rural areas, such as the Swajaldhara Guidelines and the National
Rural Drinking Water Programme have been adopted in the form of
administrative orders or policy documents.3

Another important feature of water law reforms is that they tend to be
problem-specific, in the sense that they address either one specific issue,
such as participatory irrigation management, one specific type of water,
such as groundwater, or a specific part of the regulatory framework, such
as institutional reorganisation. There has thus been no effort to introduce
water legislation that would provide an integrated comprehensive
framework, setting out all the main principles that apply to water in
general.®® Assuming that the Union feels unable to persuade states to do
this on their behalf, as in the case of the Water (Prevention and Control
of Pollution) Act, 1974, or to suggest concurrent listing, individual states
could use their own constitutional prerogatives to do so.

% For a list of some of the water-law related conditionality, visit www.ielrc.org/
water/doc_condition.htm.

57 For Maharashtra, see RWS-1002/CR-639/WS-07, 22 May 2003.

3 For an example of the former, see Ministry of Rural Development, Guidelines
on Swajaldhara, 2002. Available at www.ielrc.org/content/e0212.pdf. The latter is
reproduced at p. 84.

% Note that water policies adopted at the union level and in a number of states are
not an alternative to comprehensive water legislation.
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THE MOSAIC OF WATER LAW

Water law is a complex and fast evolving area of law. It has an international
as well as a national component. While the international law dimension
of water law is comparatively limited because international water law is
itself underdeveloped, there are a number of important aspects that have
direct bearing at the national level which stem out of other branches of
international law such as human rights and environmental law. Further,
international ‘soft law” on water plays a significant role in the shaping up
of domestic water law.

Water law itself includes a number of laws that constitute the core
of formal water law, such as irrigation laws, laws relating to river basin
planning and disputes, and groundwater laws. These are easily identifiable
as focusing specifically on water and thus falling within ‘water law’. Water
law also includes common law rules that still play a major role in regulating
access to and control over water in relation to land ownership claims. In
addition, in many areas of the country, customary rules concerning access
to and control over water provide the actual framework which is applied
on a day-to-day basis.

Yet, water law is much more than that, as it includes dozens of laws
which have much broader mandates but also concern themselves with
water. There are environmental laws where water is one among a series of
key issues addressed, municipal and panchayat laws where drinking water
supply and sanitation are some of the various aspects covered, and fisheries
legislation addressing not water directly but a resource intrinsically linked
to water. Further, water is an issue in an increasing number of areas of
law that are concerned with completely different issues. These include the
water provisions of the Disaster Management Act, 2005 reproduced at p. 73
and the developing water dimension of mining and electricity law.

As with other areas of law, the judiciary has played a significant role in
the development and evolution of water law. This is true with regard to
basic issues such as the question of control over water and the fundamental
right to water, as well as myriad of more specific issues concerning the
application of common law principles giving landowners significant
control over water.

Water law has also been increasingly influenced and shaped by
interventions of the executive. In particular, the government plays a key
role in the development of water policy instruments that have become
increasingly important over the past decade. These include broad policy
statements, such as the now widespread ‘water policies’, as well as policy
instruments that govern a specific sector in the absence of corresponding
legislation, such as Union policy documents concerning drinking water
supply in rural areas.
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This book covers a range of dimensions of water law in its broader sense.
It highlights the increasing complexity of water law and the growing web
of laws that address water in a direct and indirect way. It addresses the
different layers of water law, both in terms of substantive areas as well
as in terms of the different types of instruments that make up water law.
This complexity is one of the reasons why water law has often not been
given the prominence it deserves. Yet, it is now well established that water
law will be an increasingly key area of the legal framework and needs to
be addressed as such. This volume endeavours to provide an easier entry
point for readers interested in the different dimensions of water law.
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